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It has been stipulated herein that the appellees’ mo- 
tion to dismiss the appeals might be argued at the same 
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date and independently of the appeals herein, but it is 
believed that the whole matter can be submitted in this 
brief and the matter brought, to the attention of the 
court in such a way that the same will be completely and 
best considered in this way. 


The appeals herein are identical and the orders allow- 
ing the appeals appear at record pages 298, 304, 310, 316, 
322, 328, 334 and 340 respectively. Each order recites: 


‘*It is ordered that an appeal be and the same 
is hereby allowed the defendant * * * from 
the order made, filed and entered herein on Aug- 
ust 22nd, 1921, allowing and granting plaintiff’s 
motion that Dunkley Company be made or added 
as a party plaintiff herewn.’’ 

The petitions for the appeals follow the orders in each 
instance and embrace a petition for appeal from the 
order denying defendants’ motion to reopen, as well as 
from the order granting the motion of plaintiff. 


It will be observed that there is nothing in the orders 
allowing appeals from the order denying defendants’ 
motion to reopen; so that the matter of reopening the 
cases on defendants’ motion is not before this court. 


The defendants’ assignments of error, identical in 
each case, are at record pages 301, 307, 313, 319, 325, 
331, 337 and 343 respectively. The first and seventh 
assignments in each case assign error because of the 
granting of plaintiff’s motion to add new party. 


The remaining assignments relate to defendants’ mo- 
tion which appeal was not allowed. The second assign- 
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ment is because of error in denying defendants’ motion 
to reopen, and the third, fourth, fifth, sixth and eighth 
assignments pertain to matters appearing in defendants’ 
said motion. 


It is therefore clear that there is no appeal allowed 
from the defendants’ motion to reopen, and the assign- 
ments pertaining to defendants’ said motion are wholly 
improper and not to be considered here. 


All of the printed record from pages 10 to 296 in- 
clusive pertains to defendants’ motion and needs no 
consideration in this brief, and the exhibits from pages 
399 to 484 are all presented in connection with defend- 
ants’ motion and consequently not properly before this 
court. 


Plaintiffs’ motion to add the new party plaintiff ap- 
pears at record page 2. It recites fully the facts in that 
behalf, and the prayer at record page 4 is that 


‘plaintiff prays that the said new Dunkley Com- 
pany may be made party plaintiff herein, as it is 
the chief party in interest and is this plaintiff 
aiter reincorporation with increased capital 
stock.’’ 


There is also at record page 4 the prayer of the new 
Dunkley Company, above referred to, which prays 


‘that it may be made a party plaintiff herein, and 
that it may be substituted in the place of the 
Dunkley Company herein, having acquired the 
rights thereof by proper legal assignments and 
being the said company after the reincorporation 
proceedings referred to above.”’ 
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The order appealed from is at record page 297, and 
recites that 


“‘the court having filed its written opinion, it is 
ordered that said motion to reopen the decree be 
and the same is hereby denied and that the motion 
to add new party plaintiff be and the same is 
hereby granted.”’ 


This court in issuing its mandate in the main case, 
being fully advised of the facts, particularly granted 
leave to the plaintiff to move for the addition of the new 
party plaintiff, and plaintiffs’ motion, at record page 2, 
recites that the motion is made pursuant to permission 
given in the mandate of the United States Circuit Court 
of Appeals. 


This court made an order to that effect on Monday, 
the 20th day of May, 1918. The order denied defend- 
ants’ motion and directed that 


‘‘the mandate of this court is hereby directed to 
issue without prejudice to the right of the plain- 
tiffs-appellees herein to apply to the District 
Court for leave to make the Dunkley Company or 
such other corporation or persons as plaintiffs- 
appellees may contend is or are necessary parties 
plaintiff to the action.’”’ 


The full language of the order, showing the denial of 
defendants-appellants’ motion as well, is as follows: 


‘*The motion of the defendants-appellants filed 
in this court on the Ist day of May, 1918, for 
orders, and submitted for consideration on the 
6th day of May, A. D. 1918, vacating the decree 
heretofore rendered by this court affirming the 
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interlocutory decree of the District Court for the 
Southern Division of the Northern District of 
California made on the 8th day of December, A. 
D. 1916, and the order of submission for decision 
made and entered by said District Court on De- 
cember 8, 1916, and for other relief as included in 
the aforesaid motion, denied, and the mandate of 
this court is hereby directed to issue without 
prejudice to the right of the plaintiffs-appellees 
herein to apply to the District Court for leave to 
make the Dunkley Company or such other corpor- 
ation or persons as plaintiffs-appellees may con- 
tend is or are proper or necessary party plaintiffs 
to the action.”’ 


The said mandate was issued accordingly. 


It will be seen, therefore, that this amendment was 
made by permission of this court and the party added 
pursuant to the permission and leave of this court, and 
that the mandate of the court was in no way departed 
from by the learned trial judge. There is therefore 
nothing to be submitted to this court on this appeal 
for its consideration. All has been considered and 
decided. 


This court had also in the original appeal, it will be 
noted at record page 297, thus refused to modify its 
mandate in any way on defendants’ motion, where the 
same matter was submitted that was submitted in the 
defendants’ motion that was denied, as to which peti- 
tion for appeal was made and no appeal was granted 
or allowed by the trial court. The only question that 
could be raised is whether or not the District Court has 
failed to comply with the mandate and order of this 
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court. And it has not failed. The court has complied 
in all particulars. 


It will be noted that the petitions for appeal in each 
of the cases recite that the defendants are 


‘fagerieved by the interlocutory order or decree 
made, filed and entered in the above entitled suit 
on August 22nd, 1921.”’ 
It will be noted that the plaintiff in no way made any 
motion relative to the injunctive relief, but has simply 
added a party. 


Equity Rule 37 of the United States Supreme Court 
recites: 


‘*Any person may at any time be made a party 
if his presence is necessary or proper to a com- 
plete determination of the cause.’’ 

The new Dunkley Company has simply been added as a 
party at the time indicated by the order, August 22, 
1921. This court had graciously indicated that its man- 
date was without prejudice to the right of the plaintiff 
to do this thing provided for by the rule. 


The decree of the court still remains interlocutory, 
and this order appealed from is interlocutory and is not 
an appealable order. This appears from consideration 
of Section 129 of the Judicial Code, which is the clause 
permitting appeals from decrees other than final. 


It is therefore very clear that there is nothing sub- 
mitted on this appeal from the interlocutory order add- 
ing the party plaintiff that 1s proper to be considered by 
this court. The matter has been previously determined 
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by this court so far as it could be proper to be consid- 
ered in this behalf. Anything reviewable by this court 
should await an appeal from a final decree. 


Defendants-appellants’ appeals should be dismissed. 


Respectfully submitted, 


Fred L. Chappell, 
W. A. Richardson, 
Counsel for Appellees. 


